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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA
CIVIL DIVISION
In re:
Laser Spine Institute, LLC1
CLM Aviation, LLC
LSI HoldCo, LLC
LSI Management Company, LLC
Laser Spine Surgery Center of Arizona, LLC
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Assignors,

Consolidated Case No.
2019-CA-2762

to
Soneet Kapila,

Division L

Assignee.
/
AFFIDAVIT OF ASSIGNEE SONEET KAPILA IN SUPPORT
OF MOTIONS SCHEDULED FOR HEARING ON JUNE 27, 2019
1.

My name is Soneet Kapila. I am over the age of twenty-one (21) years and am

competent to execute this Affidavit. All statements contained in this Affidavit are based on my
personal knowledge and experience, except as noted.

1
On April 8, 2019, the Court entered an order administratively consolidating this case with the assignment cases of the following
entities: LSI Management Company, LLC; Laser Spine Institute Consulting, LLC; CLM Aviation, LLC; Medical Care
Management Services, LLC; LSI HoldCo, LLC; Laser Spine Surgical Center, LLC; Laser Spine Surgery Center of Arizona, LLC;
Laser Spine Surgery Center of Cincinnati, LLC; Laser Spine Surgery Center of St. Louis, LLC; Laser Spine Surgery Center of
Pennsylvania, LLC; Laser Spine Surgery Center of Oklahoma, LLC; Laser Spine Surgery Center of Warwick, LLC; Laser Spine
Surgery Center of Cleveland, LLC; Total Spine Care, LLC; and Spine DME Solutions, LLC.

2.

I am a co-founding partner of KapilaMukamal LLP (“KM”), an insolvency and

restructuring advisory firm specializing in serving as and advising estate fiduciaries in liquidation
and reorganization proceedings. I have served as an estate fiduciary in numerous roles, including
Chief Restructuring Officer, S.E.C. Corporate Monitor, Examiner, Chapter 11 Trustee, Chapter 7
Trustee, Liquidating Trustee, and Receiver. As an estate fiduciary, I have overseen the liquidation
of businesses of many different sizes and across many different industries. I am a Certified Public
Accountant (CPA), a Certified Insolvency and Restructuring Advisor (CIRA), a Certified Fraud
Examiner (CFE), and I am certified in Financial Forensics (CFF). I am a Fellow of the American
College of Bankruptcy.
3.

I am familiar with Chapter 727 of the Florida Statutes, which governs assignments

for the benefit of creditors. Chapter 727 provides a comprehensive framework for the
administration of insolvent estates and the treatment of creditor claims.
4.

On March 14, 2019, Laser Spine Institute, LLC (“LSI”) executed and delivered an

assignment for the benefit of creditors to me, as Assignee. I accepted the assignment and, through
counsel, filed a Petition with this Court on March 14, 2019, commencing an assignment for the
benefit of creditors (the “LSI Assignment Case”).
5.

Simultaneous with the filing of the LSI Assignment Case, I accepted assignments

for 15 affiliates of LSI2 and, through counsel, filed fifteen other Petitions commencing assignment
for the benefit of creditors proceedings (the “Affiliated Assignment Cases,” and together with the
LSI Assignment Case, the “Assignment Cases”).

2

LSI Management Company, LLC; Laser Spine Institute Consulting, LLC; CLM Aviation, LLC; Medical Care
Management Services, LLC; LSI HoldCo, LLC; Laser Spine Surgical Center, LLC; Laser Spine Surgery Center of
Arizona, LLC; Laser Spine Surgery Center of Cincinnati, LLC; Laser Spine Surgery Center of St. Louis, LLC; Laser
Spine Surgery Center of Pennsylvania, LLC; Laser Spine Surgery Center of Oklahoma, LLC; Laser Spine Surgery
Center of Warwick, LLC; Laser Spine Surgery Center of Cleveland, LLC; Total Spine Care, LLC; and Spine DME
Solutions, LLC (collectively, together with LSI, the “Assignors”).

2

6.

I am submitting this Affidavit in support of the following motions filed set for

hearing before the Court on June 27, 2019 at 2:00 p.m. (collectively, the “Motions”):

7.

a.

Motion for Entry of an Order Pursuant to Fla. Stat. §
727.109(15): (I) Authorizing the Use of Cash Collateral; (II)
Providing Adequate Protection to Lenders; (III)
Establishing a Lien Challenge Deadline; and (IV) Granting
Related Relief (the “Cash Collateral Motion”);

b.

Notice of and Motion to Abandon Certain Assets to Texas
Capital Bank, as Administrative Agent (the “HFD
Abandonment Motion”);

c.

Motion for Authority to Sell Furniture, Fixtures, and
Equipment through Public Auctions and for Approval of
Noticing Procedures (the “Auction Procedures Motion”);

d.

Assignee’s Motion for Order Approving Records
Management Agreement with Clary Documents
Management, Inc. and For Authority to Pay Related Fees
and Costs (the “Clary Motion”);

e.

Assignee’s Motion to Employ Gulf Coast Collection Bureau
for Collection of Certain Accounts Receivable, to Pay Fees,
and For Authority to Compromise Accounts Receivable with
the Consent of Texas Capital Bank as Administrative Agent
(the “Gulf Coast Motion”);

f.

Assignee’s Motion for Order Approving Service Level
Agreement with Infinitt North America and For Authority to
Pay Related Fees and Costs (the “Infinitt Motion”); and

g.

Assignee’s Motion to Employ Genovese Joblove & Battista,
P.A. and Rocke, McLean & Sbar. P.A. as Special Litigation
Counsel and to Pay Fees on a Contingency Basis (the
“Employment Motion”).

Through this Affidavit, I am also submitting testimony in support of certain

objections and responses I filed in response to motions filed by other parties, which have been
cross-noticed for the June 27, 2019 hearing.
8.

I have reviewed and am familiar with the Motions and the relief sought therein.
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9.

Although I had no involvement with any of the Assignors before March of 2019,

since that time I have reviewed documents and conducted interviews as part of my duties in the
Assignment Cases. From those sources, I understand that in the years leading up to the Assignment
Cases, LSI and its affiliates comprised one of the nation’s leaders in minimally invasive spine
surgery, operating state-of-the-art outpatient surgery centers located in Tampa, Florida and in
several other states with over 1,000 employees at its peak.3
10.

I have also retained several professionals with different expertise relevant to the

issues I encounter in my role to investigate the case administration.
Cash Collateral Motion4
11.

The Assignors’ Schedule A reflects that the largest secured creditor of the

Assignment Cases is Texas Capital Bank, N.A., as Administrative Agent (the “Agent” or “TCB”)
to the lender group (the “Lenders”). The Agent asserts properly perfected liens on substantially
all personal property of the Assignors, including but not limited to accounts receivable and any
proceeds generated from accounts receivable, under a Credit Agreement (or any related documents
or agreements) dated as of July 2, 2015 by and between certain of the Assignors, as borrowers
and/or guarantors, and TCB, as lender (as amended, the “Credit Agreement”). Pursuant to the
Credit Agreement, and collectively with any other agreements and documents executed or
delivered in connection therewith (each as may be amended, restated, supplemented, or otherwise
modified from time to time, the “Loan Documents”), the Lenders and the Agent provided
revolving and term loan credit and other financial accommodations to, and issued letters of credit
for the account of, the Borrowers pursuant to the Loan Documents (the “Loan Facility”).

3

The other locations were Cincinnati, Ohio; Scottsdale, Arizona; St. Louis, Missouri; Cleveland, Ohio; Oklahoma
City, Oklahoma; Warwick, Rhode Island; and Philadelphia, Pennsylvania.
4
Capitalized terms not otherwise defined herein shall have the meaning ascribed in the particular motion.

4

12.

The Loan Facility provided the borrowers with, among other things, (i)

$15,000,000 in Revolving Loan Commitments, and (ii) $131,250,000 in Term Loan
Commitments. As of the filing of the LSI Assignment Case, the Agent asserts that principal amount
of “Loans” outstanding under the Loan Facility is $154,984,093.95. The Assignors’ Schedule A
reflects approximately $144 million owed to the Agent under the Loan Facility.
13.

The Agent asserts that, as more fully set forth in the Loan Documents, prior to the

filing of the Assignment Case, the obligors granted to the Agent and the Lenders a security interest
in and continuing lien on (the “Liens”) substantially all of their assets and property, including,
without limitation, a first-priority security interest in and continuing lien on the Collateral (as
defined in the Loan Documents) (which, for the avoidance of doubt, includes Cash Collateral) and
all proceeds, products, accessions, rents, and profits thereof, in each case whether then owned or
existing or thereafter acquired or arising.
14.

Immediately prior to the filing of the Assignment Cases, the Assignors maintained

their funds in sixteen different bank accounts at Texas Capital Bank (the “TCB Accounts”). Most
of the TCB Accounts were created to allow the appropriate Assignor to receive payments on
accounts receivable payable to the specific Assignor, primarily insurance and Medicare
reimbursements. All receipts flowed into the TCB Accounts. Through the Credit Agreement,
TCB asserts a security interest in all funds held in the TCB Accounts.
15.

I understand that prior to the commencement of these cases, as a result of the

Assignors’ defaults under the loan documents, the Agent froze the funds in the TCB Accounts and
asserted a lien on those funds. I was unable to immediately identify any unencumbered assets that
would let me achieve an orderly liquidation process. Accordingly, I immediately engaged in
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discussions with the Agent to obtain its consent for the use of funds in the Texas Capital Bank
account to pay critical expenses.
16.

After the filing of the Assignment Cases, I set up a separate account with Signature

Bank (the “Signature Account”). Post-assignment, all medical receivable receipts have continued
to flow directly to the appropriate TCB Accounts, which remain subject to the asserted liens of the
Lenders. The Agent, however, has authorized certain transfers from the TCB Accounts to the
Signature Account to fund approved costs of the Assignment Cases on an as-needed basis. The
proceeds from asset sales (i.e. the Philadelphia sale and the van sales) were deposited directly into
the Signature Accounts. Approval of the use of the Assignors’ assets that are or may become cash
collateral of the Lenders (the “Cash Collateral”)5 is required to fund the wind-down. The Agent
has committed to allow the use of Cash Collateral to fund necessary wind-down expenses,
including the professional fees (the “Carveout”) and expenses in accordance with the terms herein
and subject to the Budget (as hereinafter defined). The Assignee will use Cash Collateral in
accordance with the Budget, attached as Exhibit A to this Affidavit, subject to a ten percent
variance in the aggregate.
17.

In consideration for the Agent’s commitment to allow the use of its Cash Collateral

to fund items set forth in a cash collateral budget (the “Budget”), including professional fees and
expenses, I have agreed to seek the entry of an order (i) authorizing the use of Cash Collateral as
provided in the Cash Collateral Motion, (ii) providing adequate protection to the Lenders, (iii)
establishing a lien challenge deadline, upon expiration of which, the claims, liens, and security
interests of the Agent granted in accordance with the Loan Documents shall be deemed valid,
perfected, and enforceable as to all creditors and parties‐in‐interest, and shall be subject to no

5

In bankruptcy, cash collateral is defined as “cash, negotiable instruments, documents of title, securities, deposit
accounts, or other cash equivalents,” 11 U.S.C. § 363(a), in which a creditor has a lien.
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further challenge, unless myself, as Assignee, or a party in interest: (x) shall have commenced a
supplementary proceeding against the Agent for the purpose of challenging the validity, extent,
priority, perfection, and enforceability of the Credit Agreement or Agent’s claims, mortgages, and
security interests or otherwise asserting any claims or causes of action against the Agent, no later
than forty (40) days after entry of the order granting the Cash Collateral Motion (the “Lien
Challenge Review Period”), and (y) the Court rules in favor of the plaintiff in any such timely
filed supplementary proceeding.
18.

As part of the adequate protection to be provided to the Lenders, I have agreed

(subject to Court approval) to grant the Lenders a lien on certain unencumbered estate property,
comprising all claims and causes of action of each Assignor or its respective estate (including,
without limitation, all commercial tort claims of every kind and description) and any and all
proceeds therefrom, and any and all proceeds arising from insurance policies. Importantly, the
extent of the adequate protection liens will be limited to the extent of any diminution in the value
of the Lenders’ interests in their Collateral since the filing of the Assignment Cases as a result of
the use of their Cash Collateral to fund expenses that benefit creditors as a whole. Put differently,
the amount of the liens will be based on the Cash Collateral used up by the assignment cases to
fund costs and expenses that benefit creditors as a whole, and not the amount of Cash Collateral
used for costs and expenses that primarily benefitted Lenders. The Agent (on behalf of the
Lenders) has indicated that it will not continue to fund these proceedings and allow for the
continued use of its cash collateral absent the granting of the adequate protection liens described
herein.
19.

In the event that the Lenders decided to foreclose on and liquidate their Collateral

themselves, they would themselves have to fund the legal costs associated with enforcing their
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liens and the actual costs of securing and preserving, protecting and insuring, and collecting and
liquidating their Collateral. Largely because the Assignment Cases offer a centralized forum to
collect and dispose of assets, deal with landlords and other third parties, and identify prospective
purchasers, the Agent has consented to my use of Cash Collateral to fund the costs associated with
these Assignment Cases in accordance with the terms herein and the Budget. In turn, based upon
the commitment of the Lenders to fund these costs, I undertook the duties as Assignee and, in
addition, did not exercise my rights under Fla. Stat. § 727.108(11) to abandon the Collateral to the
Lenders.
20.

Since the filing of the Assignment Cases, I have made significant progress in my

efforts to dispose of the Collateral in an orderly fashion. Because these efforts primarily benefit
the Lenders, the liens sought in this Motion should be reduced by the costs benefiting the Lenders,
although I recognize that there may be some overlap that will require pro-ration or other
adjustment.
21.

At the same time, I have undertaken efforts to identify sources of recovery,

particularly litigation, that will benefit all creditors, not just the Lenders. To the extent that the
Lenders’ cash collateral is being used essentially as a litigation investigation and support credit
facility, the Lenders should be entitled to a lien on the first funds recovered, just as any third party
lender would require.
22.

The relief sought in the Cash Collateral Motion and the liens proposed to be granted

effectively provide the assignment estates with interest-free financing to pay necessary costs and
expenses that benefit the general creditor body until I can recover sufficient unencumbered funds
to use for such purposes. Importantly, the costs and expenses that benefit the general creditor body
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would be entitled to senior priority distribution, before all other unsecured claims, under the
priority scheme established by Section 727.114(b) of the Florida Statutes.
23.

In my experience, no other third party lender would be willing to provide similar

no-interest financing for the Assignment Cases. To the contrary, third party lenders in such
arrangements often charge exorbitant fees and high interest rates, or contract to receive a
significant share of litigation recoveries. Receiving interest-free financing through the relief
afforded in the Cash Collateral Motion is a significant benefit to the estates, not to mention the
potential erosion in the value of assets in the face of a time sensitive while securing alternative
funding.
24.

The Lien Challenge Deadline proposed in the Cash Collateral Motion also is part

of the agreement I reached with the Agent. The proposed Lien Challenge Deadline is 40 days after
entry of an order granting the Cash Collateral Motion. The Agent (on behalf of the Lenders) has
indicated that it will not continue to fund these proceedings and allow use of its Cash Collateral
unless it has certainty about the validity of its claims and liens. I have received the Agent’s proof
of claim, and with assistance from estate professionals, I have begun reviewing the Loan
Documents of the Agent. In my experience, I believe forty days is sufficient time to analyze the
Agent’s secured status and evaluate the merit to any potential claims against the Agent. In
addition, at my request, the Agent has agreed to a tolling of any applicable statute of limitations,
statute of repose, or any other similar time limitations defense through and including the expiration
date of the Lien Challenge Review Period.
25.

In my business judgment, the relief requested in the Cash Collateral Motion is in

the best interest of the estates because it is fair and reasonable and is proportional to the benefit
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provided by allowing the estate’s continued use of the Cash Collateral to fund the expenses of
these proceedings.
HFD Abandonment Motion
26.

In Schedule A, the Assignors listed that certain Agreement for Services – HFD

Advantage Program (the “Agreement for Services”), dated December 10, 2015, by and between
Healthcare Finance Direct, LLC (“HFD”), and LSI Management. The assets of LSI Management
include all Accounts, Instruments, Collateral Notes, retail installment credit contracts and financial
arrangements entered into or provided by it, including all proceeds thereof, and all documentation
evidencing or related thereto under or pursuant to the Agreement for Services (collectively, the
“HFD Assets”). In summary, the HFD Assets include amounts owed by patients who entered into
payment agreements for the payment of services provided by LSI. Typically, these patients either
did not have health insurance, or due to their credit profiles, were unable to obtain credit to pay for
their portion of the service, and as such the patients that owe the monies related to these promissory
notes were typically in the sub-prime credit category, with a higher risk of payment default.
27.

I have determined, with assistance from estate professionals, that TCB appears to

be a duly perfected secured creditor with respect to the HFD Assets. Further, I have determined
that the estate has no equity in the HFD Assets over and above the asserted secured claims of TCB,
and that it is appropriate to transfer the HFD Assets to TCB. To effectuate the abandonment,
subject to Court approval, I have agreed to that certain Surrender of Collateral and Consent to
Strict Foreclosure (the “Surrender Agreement”) with TCB, the proposed form of which is
attached as Exhibit A to the HFD Abandonment Motion. As further set forth in the Surrender
Agreement, in exchange for the abandonment, the assignment estate of LSI Management will
receive a credit of $10 million towards the indebtedness owed to TCB.
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28.

The value of the credit given in exchange for the abandonment of the HFD Assets

is the product of significant diligence and analysis by me and my staff, independently of and in
conjunction with HFD and the Agent. My staff considered, among other things, the portfolio as a
whole, the constituent parts of the portfolio generally, the aging of the accounts currently, and the
expected recurring principal and income payment streams on the active accounts over an extended
time period, as well as the costs and time frame necessary to achieve those collections. The total
amounts due from active promissory notes in the portfolio constituting the HFD Assets as of May
20 was approximately $10.2 million, inclusive of interest, which includes active paying accounts,
delinquent accounts, and late accounts. The amounts due are scheduled to be collected over the
next seven years. Based on historical default experience (which was between 45% and 50%) and
the discounted value of future cash collections, it can be assumed that the value of the active
promissory notes is significantly less than $10 million today. The $10 million credit proposed in
the HFD Abandonment Motion is based on the anticipated reduction in the portfolio as collections
are made between that date and the time of the abandonment, and depending on the timing and the
actual result of collections, is favorable to the assignment estates. Rather than face the collection
risks inherent in the portfolio, the assignment estates are receiving the benefit of the face value of
the surrendered collateral. The $10 million value of the credit as requested in the Motion is
beneficial to the estates.
29.

The HFD Assets are burdensome to the estate in that there is no value above the

liens asserted by TCB. In addition, collection of and accounting for the payments under the HFD
Assets is burdensome, and of inconsequential value in light of the liens asserted by TCB.
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30.

In my business judgment, I believe it is in the best interest of the assignment estate

and its creditors to abandon and transfer the HFD Assets to TCB in accordance with the Surrender
Agreement.
Auction Procedures Motion
31.

Since the filing of the Assignment Cases, the Assignee has been marshaling the

physical assets of the Assignors, primarily consisting of furniture, fixtures, and equipment held at
the Leased Facilities (the “FF&E Assets”). TCB asserts a lien on the FF&E Assets pursuant to
the Credit Agreement and the Loan Documents.
32.

I have contracted with Centurion Service Group LLC (“Centurion”) to sell the

FF&E Assets through one or more public auctions, subject to Court approval. Centurion
specializes in the disposition of medical equipment and related assets. The Inventory/Appraisal &
Auction Agreement between myself, as Assignee, and Centurion provide for the payment of fees
to Centurion from the sale proceeds of the auction(s), subject to Court approval, including (i) an
appraisal fee of $30,000; (ii) actual costs and expenses in connection with the auction sales; (iii) a
commission of 10% of net proceeds, and (iv) a buyer’s premium of 10%, plus a 3% webcast fee,
if applicable (collectively, the “Centurion Fees”).
33.

In my experience, the Centurion Fees are reasonable and are within the range of

market rates.
34.

Throughout the Assignment Cases, the estate professionals and I have sought to

negotiate with landlords with respect to the disposition of the assets located at each facility.
Indeed, I have executed a standstill agreement with the landlord at the Tampa location, and I have
reached an agreement with the landlord at the Cincinnati location to leave the assets in place in
Cincinnati without the further accrual of rent through July 24, 2019. I have been pursuing a
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collaborative “turn-key” sale approach with the landlords and prospective purchasers who intend
to use the premises as a medical facility. Rent will not accrue as an administrative expense claim
under those agreements while I explore options for the sale of the FF&E Assets and the landlords
explore similar options to re-lease the applicable premises. In addition, I have removed the FF&E
Assets at the St. Louis location so that they can be sold.
35.

Unfortunately, no acceptable offers currently exist for “turn-key” sales in-place at

any of the Leased Facilities. However, the estate professionals and I are actively negotiating with
potential purchasers and the Agent to reach acceptable agreements for the private sale of some
portions of the FF&E Assets. If I am unable to reach acceptable terms with the potential
purchasers, I may have no choice but to conduct auctions of the FF&E Assets located at each of
the Leased Facilities.
36.

Given that I have not yet received any acceptable offers for in-place sales, I have

determined, in my business judgment, that the sale of the FF&E Assets through one or more public
auctions may be necessary in the near future, as that may be the only way to dispose of the FF&E
Assets. In the event the I decide to sell some or all of the FF&E Assets at public auction, I believe,
in my business judgment, that conducting the auctions through Centurion is in the best interest of
the estate. Centurion specializes in the auction and sale of medical equipment and I believe that
the auction process employed by Centurion is designed to achieve the highest and best prices for
the FF&E Assets under the circumstances.
37.

I request, however, that this grant of authority to conduct the auctions be provided

without prejudice to my ability to sell any of the FF&E Assets through private sale or in-place
sales if, in my business judgment, I believe an offer received from a private purchaser is in the best

13

interest of the estate vis a vis selling such asset(s) at auction. Any such private sale shall be subject
to notice and Court approval as required by Chapter 727 of the Florida Statutes.
38.

I have also requested, through the Auction Procedures Motion, the ability to

conduct the auctions with the filing of a Notice of Auction seven days in advance of the auction.
This procedure will allow Centurion to conduct the auctions in an expedient and efficient manner
in the event I decide that holding such auctions is in the best interest of the estates. I believe the
notice procedures set forth in the Auction Procedures Motion, coupled with the advance notice and
hearing on the Auction Procedures Motion itself, provides adequate notice to parties-in-interest of
the proposed sales of the FF&E Assets.
Clary Motion
39.

The Assignors are required to retain the medical records of patients (the “Records”)

in accordance with various regulations, including the Health Insurance Portability and
Accountability Act of 1996. Part of my duties as Assignee include the retention and management
of the Records. The Records are primarily located at the Tampa location. The Records located
elsewhere are being or have already been moved to Tampa.
40.

I will soon be vacating the Tampa premises and will need to provide substitute

storage of the Records, while also allowing former patients the necessary access to their Records
in compliance with applicable regulations. I have arranged with Clary Document Management,
Inc. (“Clary”) to provide such services for the fee of $37,000, as further summarized in the Clary
Motion.
41.

The services provided by Clary are beneficial to the estate and the former patients

and allow me to satisfy my duties under applicable regulations. In my experience, the fee charged
by Clary is reasonable and within the range of market rates.
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Gulf Coast Motion
42.

A significant subset of LSI’s asset base consists of accounts receivable generated

from services performed by the Assignors prior to the filing of the Assignment Cases (the
“Accounts Receivable”). The bulk of the Accounts Receivable, which now are held by the estate,
relate to payments owed by consumers. Schedule B filed with the Assignment Cases reflects
aggregate accounts receivable in the face amount of approximately $33 million. However, the
expected collectable value of accounts receivable is likely to be significantly less than the face
amount.
43.

Prior to the filing of the Assignment Cases, certain of the Assignors had engaged

Gulf Coast Collections Bureau (“GCCB”) for the purpose of collecting certain “bad debt
receivables” that are generally 120 days or older. Through the Gulf Coast Motion, I am seeking
to continue this arrangement.
44.

I would employ GCCB for the purposes of collecting certain of the Assignors’ stale

receivables (the “Services”) on the terms set forth in the Third Party Collection Services
Agreement (the “Agreement”) attached as Exhibit A to the Gulf Coast Motion. I selected GCCB
because it has considerable experience in the collection of stale accounts receivable.
45.

Under the Agreement, GCCB will be paid a contingent fee of 20% on any gross

recovery for any account that has not been previously placed with a third party collection agency.
Based on my experience and business judgment, the rates charged by GCCB are reasonable and
within the range of market rates.
46.

I am also seeking authority to settle and/or compromise amounts owed on a specific

Account Receivable with the consent of TCB, the ostensible lienholder with respect to the
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Accounts Receivable. It would be inefficient, indeed cost-prohibitive, to obtain Court approval to
settle or compromise each receivable.
Infinitt Motion
47.

Prior to the Assignment Cases, Infinitt North America (“Infinitt”) provided the

Assignor with its Radiology PACS Software and Maintenance Services.
48.

Although the Assignors have ceased normal business operations, continuity of

services from Infinitt is integral to the preservation of patient records through provision of ReadOnly Software Maintenance Services (the “Services”). The fee for the Services will be $1,200.00
per month, as set forth in the Agreement attached as Exhibit A to the Infinitt Motion.
49.

The Services provided by Infinitt are beneficial to the estates and the former

patients and allow me to satisfy my duties under applicable regulations. In my experience, the fee
charged by Infinitt is reasonable and within the range of market rates.
The Employment Motion
50.

In the initial stages of the Assignment Cases, I have identified circumstances that

could give rise to claims against former officers and directors of the Assignors. Additionally, I
have learned that, in the years prior to the Assignment Cases, numerous parties received transfers
of funds that may be avoidable under § 726 of the Florida Statutes, or other applicable law.
51.

I seek authority to employ GJB and RMS, nunc pro tunc to May 1, 2019, for the

purposes of pursuing litigation of Claims, to the extent designated and directed by me, (the
“Services”) on a contingency fee basis.
52.

GJB and RMS will work together to perform the Services on the terms set forth in

the Contract attached as Exhibit A to the Employment Motion. As described in the Contract, GJB
and RMS have agreed to work together to pursue the Claims and will split any contingency fees
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earned on account of recoveries on a fifty-fifty basis. Thus, the assignment estates will receive the
benefit of the collective expertise and experience of both GJB and RMS, but will only be
responsible for one contingency fee, payable from any recoveries on account of the Claims. I will
seek Court approval prior to any disbursement of earned contingency fees provided in the Contract.
In addition, GJB and RMS shall advance the payment of costs incurred by the estates in the pursuit
of the Claims as they determine appropriate, until such time as the estates have sufficient funds to
pay such litigation costs directly. I agree to reimburse GJB and RMS for the litigation costs
advanced by GJB and RMS once the estates have sufficient funds to reimburse such costs.
53.

I have selected GJB and RMS because they have considerable combined experience

in the area of insolvency and litigation, particularly in litigation involving officer and director
liability, related insurance issues, and the avoidance and recovery of fraudulent transfers. I believe
that GJB and RMS are well qualified to represent the assignment estates in pursuing the Claims.
54.

I am currently negotiating with other potential counsel to handle certain causes of

action other than the D&O Claims. GJB and RMS will be handling the D&O Claims as outlined
above. I may also request that GJB and RMS handle certain other claims, including some or all
of the estates’ avoidance actions. However, I may engage other counsel to pursue some or all of
the avoidance actions and will coordinate with GJB and RMS in connection therewith to ensure
that the estates’ interests are protected.
55.

In the event GJB and RMS pursue some or all of the avoidance actions, and I later

determine to involve other counsel in such matters, including to replace GJB and RMS, then GJB
and RMS shall be entitled to compensation through a portion of the contingency fee in connection
with such matters in an equitable fashion. I will work with GJB and RMS and such other counsel
to reach an amicable resolution of such fee sharing or will bring the matter to the Court for a
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determination. In no event shall the Assignment Estates or I be liable for more than a total
contingency fee of 35 percent for each such matter.
Testimony in Support of Objections filed to Various Motions from Other Parties
56.

Motions to Determine Self-Insurance Compliance were filed by (i) Shirley and John

Langston; (ii) Jared William Headley; (iii) Terry and Sherry Legg; and (iv) a joinder was filed by
Jonna Lemieux. These motions seek (i) to determine whether the Assignors established any letters
of credit or escrow accounts in connection with any self-insurance programs, and (ii) to the extent
that such assets exist, to require me, as Assignee, to identify and segregate any such assets from
the assets of the Assignee’s estates.
57.

Since the commencement of the Assignment Cases, I have not conducted any

business of the Assignors, and I have not identified any letters of credit or escrow accounts
established in connection with any self-insurance programs.
58.

Shirley and John Langston also filed a Motion to Compel Assignee to Pursue or

Assign All Claims Against Third Parties Relating to the Violation of Statutory Self-Insurance
Requirements to Medical Malpractice Plaintiffs, with Joinders to the Motions filed by (i) Jared
Headley, (ii) Timothy P. Farley and Marilyn Farley, (iii) Cherish Collins, and (iv) Terry and Sherry
Legg. The motion alleges that certain claims may have arisen by virtue of the Assignors’ alleged
failure to comply with certain obligations in connection with programs of self-insurance. The
motion also seeks to compel me, as Assignee, to pursue such claims or assign all claims relating
to the alleged statutory violations to medical malpractice plaintiffs and/or defendant practitioners.
59.

Together with estate professionals, I am in the process of investigating all claims

and causes of action, including any claims related to the Assignor’s self-insurance program. These
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Net cash flow (deficit) from Operations
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ƌĞƐƵůƚŽĨŶĞǁŝŶĨŽƌŵĂƚŝŽŶ͕ĨƵƚƵƌĞĞǀĞŶƚƐŽƌŽƚŚĞƌǁŝƐĞ͘ dŚĞƌĞĐĂŶďĞŶŽĂƐƐƵƌĂŶĐĞƚŚĂƚƚŚĞƐƐŝŐŶĞĞŚĂƐĐŽƌƌĞĐƚůǇŝĚĞŶƚŝĨŝĞĚĂŶĚ ĂƉƉƌŽƉƌŝĂƚĞůǇĂƐƐĞƐƐĞĚĂůůĨĂĐƚŽƌƐĂĨĨĞĐƚŝŶŐƚŚĞŽŵƉĂŶǇĂŶĚŝƚƐĂƐƐĞƚƐ͘ &ŽƌƚŚĞƐĞƌĞĂƐŽŶƐ͕ǇŽƵĂƌĞĐĂƵƚŝŽŶĞĚŶŽƚƚŽ
ƉůĂĐĞƵŶĚƵĞƌĞůŝĂŶĐĞŽŶĂŶǇĨŽƌǁĂƌĚͲůŽŽŬŝŶŐƐƚĂƚĞŵĞŶƚƐ͘

WĂŐĞϮŽĨϮ

/DVHU6SLQH,QVWLWXWH /6,
1RWHVIRUWKH:HHN:LQG'RZQ%XGJHW
)RUWKH&RPELQHG/RFDWLRQV7DPSD$UL]RQD&LQFLQQDWLDQG6W/RXLV
35(/,0,1$5<'5$)7DVRI-XQH
7KLVLVDSUHOLPLQDU\GUDIW,WKDVEHHQSUHSDUHGEDVHGRQSUHOLPLQDU\LQIRUPDWLRQDQGDVVXPSWLRQV1RRQHPD\UHO\RQWKLVGUDIW,WLVVXEMHFWWR
FKDQJHDVDGGLWLRQDOLQIRUPDWLRQEHFRPHVDYDLODEOHRULVFODULILHG

6RXUFH'LVFXVVLRQVZLWK/6,PDQDJHPHQWDQGVXSSRUWLQJVFKHGXOHVDQGUHFRUGVSURYLGHGE\PDQDJHPHQW
 $FWXDOUHFHLSWVDUHUHIOHFWHGIRUSXUSRVHVRIW\LQJDFWXDOUHVXOWVWRWKHERRNOHGJHUEDODQFHDWWKHHQGRIDSULRUSHULRGV)XWXUH
FROOHFWLRQVDUHQRWEXGJHWHG7RWKHH[WHQWWKLVUHVXOWVLQDQHJDWLYHHQGLQJFDVKEDODQFHLQDQ\EXGJHWHGSHULRGLWGHPRQVWUDWHVWKH
QHHGIRUPLQLPXPIXWXUHFROOHFWLRQVWRIXQGWKHHVWDWH
 .DSLOD0XNDPDO .0 LGHQWLILHGDSSUR[LPDWHO\HPSOR\HHV RIWKHDSSUR[LPDWHO\HPSOR\HHVWKDWZHUHUHWDLQHGDVRI0DUFK
 WKDWZRXOGUHPDLQRQVWDIIWRDVVLVWWKH$VVLJQHHZLWKWKHZLQGGRZQ :LQG'RZQ6WDII DQGWDSHURIIDVVHUYLFHVDUHQRORQJHU
UHTXLUHG QRWHDVRIWKHGDWHRIWKLVEXGJHWGUDIWHPSOR\HHVZHUHUHPDLQLQJ 7KHEXGJHWDVVXPHVWKDWDOOHPSOR\HHEHQHILWVDUH
HOLPLQDWHGDQGWKDWFRPSHQVDWLRQRIWKH:LQG'RZQ6WDIIZLOOEHFRQYHUWHGWRDQKRXUO\UDWHIULQJHIDFWRU(PSOR\HHVZKRVWD\
RQWKURXJKWKHUHTXLUHGHQGGDWH FXUUHQWO\HVWLPDWHGDW ZLOOEHSDLGDVWD\ERQXVEDVHGRQWKHLUEDVHDQQXDO
FRPSHQVDWLRQSURUDWHGWRWKHSHULRG7KH$VVLJQHHLVDOVRFRQVLGHULQJSD\LQJ372GXHWRWKH:LQG'RZQ6WDIIWKH
WRWDODPRXQWKDVQRWEHHQGHWHUPLQHGDQGLVQRWLQFOXGHGLQWKHEXGJHWDWWKLVWLPH,QDGGLWLRQWRSD\UROO.0LQFOXGHGDQHVWLPDWHIRU
SHUGLHPFRQWUDFWRUVWRDVVLVWZLWKWKHZLQGGRZQ
 7KHHPSOR\HHKHDOWKFDUHSODQLVVHOIIXQGHGE\/6,DQGDGPLQLVWHUHGE\&LJQDDQGWKHFXUUHQWDJUHHPHQWH[SLUHGRQ0DUFK
&LJQDPDLQWDLQVDUHVHUYHWRSD\FODLPVDQG/6,LVUHVSRQVLEOHWRUHSOHQLVKWKHUHVHUYHZHHNO\EDVHGRQFODLPVSDLGIURPWKH
SUHYLRXVZHHN QRWHLWDSSHDUVWKDWWKHUHVHUYHPD\KDYHEHHQGHSOHWHGE\VXEVHTXHQWQRWLILFDWLRQVIURP&LJQDDJJUHJDWLQJ
 7KHFODLPVSD\PHQWVKDYHKLVWRULFDOO\DYHUDJHGDSSUR[LPDWHO\SHUZHHNDQGLWLVHVWLPDWHGWKDWWKHUHPDLQLQJ
OLDELOLW\ZLOOEHDSSUR[LPDWHO\PLOOLRQ7KHFRPSDQ\UHFHLYHGDSKDUPDF\UHEDWHIURP&LJQD&LJQDLVDUJXLQJWKDWWKLV
DPRXQWPXVWEHUHWXUQHGWRWKHPDQGEHDSSOLHGWRDPRXQWVGXHWKHPIRUWKHFRPSDQ\ VVHOILQVXUHGSODQ7KHXOWLPDWHUHVROXWLRQLV
7%'EXWWKHDPRXQWLVUHIOHFWHGLQWKHEXGJHWDVEHLQJUHWXUQHGWR&LJQD
 (PSOR\HH%HQHILWVIURP3D\UROO'HGXFWLRQVDUHHPSOR\HHGHGXFWLRQVWDNHQIURPWKH0DUFKVWSD\UROOWRSD\IRUWKHHPSOR\HHEHQHILWV
GHQWDOOLIHYLVLRQGLVDELOLW\HWF 7KHDPRXQWLQWKHEXGJHWUHSUHVHQWVWKHUHPDLQLQJXQIXQGHGEDODQFHIURPWKH0DUFKVWSD\UROO
 7KHHVWLPDWHGN$XGLWSD\PHQWIRUWKH . DXGLW  PD\EHRIIVHWE\IRUIHLWXUHVWRSD\IRUWKHDXGLW
 6HHVHSDUDWH6WDWXVRI/HDVH1HJRWLDWLRQVFKDUWDQG([KLELW, ERWKDWWDFKHGKHUHWR 
 .0DVVXPHGXWLOLWLHVZRXOGEHSDLGIRU7DPSD$UL]RQD&LQFLQQDWLDQG6W/RXLVIURP0DUFKWKURXJKIDFLOLW\FORVLQJV
 7KHFRVWWRUDPSGRZQDQGZLSH3+,GDWDIURPWKH05,XQLWVLVDSSUR[LPDWHO\IRUHDFKORFDWLRQDQGWKHFRVWVWRZLSH3+,GDWD
IRUWKH;UD\PDFKLQHVDQG&$UPVKDVEHHQHVWLPDWHGEDVHGRQGLVFXVVLRQVZLWKWKHYHQGRUV
 7KHHVWLPDWHGPDOSUDFWLFHLQVXUDQFHSUHPLXPVIRUWDLOFRYHUDJHDQGDQHZSROLF\UHTXLULQJLQVWDOOPHQWSD\PHQWVKDYHEHHQUHPRYHG
IURPWKHEXGJHWJLYHQXQVXFFHVVIXOQHJRWLDWLRQZLWKWKHLQVXUDQFHSURYLGHU
 &RPPHUFLDODQGJHQHUDOOLDELOLW\SROLF\HIIHFWLYH0DUFKILQDQFHGZLWKDGRZQSD\PHQWRIDSSUR[LPDWHO\WREH
IROORZHGE\PRQWKO\SD\PHQWVRIDQGRQHSD\PHQWRI7KHULVNFRQVXOWDQWKDVZRUNHGWRHOLPLQDWHFRYHUDJHQR
ORQJHUUHTXLUHGDQGWKH$VVLJQHHKDVUHGXFHGWKHPRQWKSUHPLXPDFFRUGLQJO\
 7KH,7H[SHQVHVLQFOXGHGDWDVWRUDJHIHHV &HQWXU\/LQN$:6DQG,URQ0RXQWDLQ LQWHUQHWDQGSKRQHFRQQHFWLYLW\ /HYHO DQG
ELOOLQJFROOHFWLQJDQGPHGLFDOUHFRUGVWRUDJH 1H[W*HQ .0DVVXPHGWKH,7VHUYLFHVZRXOGEHUHTXLUHGWKURXJK0D\
 ,URQ0RXQWDLQH[SHQVHVLQFOXGHPRQWKO\VWRUDJHFKDUJHVDVZHOODVDFKDUJHIRUUHFRUGVGHVWUXFWLRQEDVHGRQDTXRWH
SURYLGHGE\WKHP
 7KHUHDUHDQGZLOOFRQWLQXHWREHDVLJQLILFDQWDPRXQWRIPHGLFDOUHFRUGUHTXHVWVWKDWUHTXLUHDQGWKHRIILFHPDLOLQJDQGSULQWHUFRSLHU
H[SHQVHVDUHHVWLPDWHVIRUFRVWVWRUHVSRQG
 7KH$VVLJQHH VFRVWVDQGH[SHQVHVLQFOXGHWKHFRVWVWRDGPLQLVWHUDQGPDQDJHWKH$VVLJQPHQW7LPLQJDQGDPRXQWRIEXGJHWHGIHHV
UHIOHFWWKHRUGHUIRULQWHULPIHHSD\PHQWV LHRIEXGJHWHGIHHVDQGRIH[SHQVHV 7KHVHHVWLPDWHVDUHDJRRGIDLWKHVWLPDWH
DQGZLOOLQDOOOLNHOLKRRGYDU\7KH\GRQRWUHSUHVHQWDIL[HGIHH
 7KHVHFRVWVZHUHHOLPLQDWHG
 ,QFOXGHVHVWLPDWHGFRVWVIRULQYHQWRU\DQGDSSUDLVDORQO\/LTXLGDWLRQFRVWVDUHQRWLQFOXGHGLQWKHEXGJHWDWWKLVWLPH/LTXLGDWLRQ
FRVWVZLOOLQFOXGHH[SHQVHVIRUPRYLQJHTXLSPHQWVWRUDJHUHVWRUDWLRQRIUHDOSURSHUW\IRUGDPDJHFDXVHGLQUHPRYDOV HJ05, V DQG
DXFWLRQHHU VIHHVDQGH[SHQVHV
 7KH$VVLJQHHKDVUHWDLQHGDWKLUGSDUW\$5FROOHFWLRQFRPSDQ\$FFRUGLDVWRDGPLQLVWHUWKH$5UHFRYHU\SURFHVVZLWKWKHFRQWLQXHG
DVVLVWDQFHRIIRXUWRILYHIRUPHU/6,$5WHDPPHPEHUVRQDSHUGLHPEDVLVWRDVVLVWZLWKWKHUHFRYHU\HIIRUWVDQGSURYLGHLQVWLWXWLRQDO
NQRZOHGJHRIWKHYDULRXVSD\RUVDQGDFFRXQWV7KHFRQWUDFWZLWK$FFRUGLDVZDVDSSURYHGE\WKH&RXUWDQGWKHWHUPVLQFOXGHD
LQLWLDOVHWXSIHHSOXVRIFROOHFWLRQV
 7KH$VVLJQHHKDVLGHQWLILHGDPHGLFDOUHFRUGFXVWRGLDQ ³&XVWRGLDQ´ WRSUHVHUYHDQGUHVSRQGWRSDWLHQWDQGWKLUGSDUW\PHGLFDOUHFRUG
UHTXHVWV7KHWHUPVLQFOXGHDRQHWLPHVHWXSIHHEHWZHHQWR GHSHQGLQJRQWKHIRUPDWWKHUHFRUGVDUHSURYLGHG DQG
WKH&XVWRGLDQZLOOSUHVHUYHWKHUHFRUGVIRUWKHSHULRGRIWLPHUHTXLUHGE\ODZDQGSURGXFHUHFRUGVXSRQUHTXHVW7KH&XVWRGLDQZLOO
FKDUJHWKHUHTXHVWLQJSDUW\DIHHWRSURGXFHWKHPHGLFDOUHFRUGVDQGWKH/6,HVWDWHZLOOQRWEHUHVSRQVLEOHIRUDQ\DGGLWLRQDOFRVWV
H[FHSWWKHRQHWLPHVHWXSIHH SOXVDPRQWKO\VHUYLFLQJDQGOLFHQVLQJIHHIRUWKHWUDQVIHURIWKHUHTXLUHGDSSOLFDWLRQVWRWKH&XVWRGLDQ
7KH$VVLJQHHZLWKWKHDVVLVWDQFHRIWKH/6,,7WHDPDUHZRUNLQJRQFRQYHUWLQJWKHUHFRUGVLQDQDFFHSWDEOHIRUPDWIRUWKH&XVWRGLDQ
DQGWKHUHPD\EHDGGLWLRQDOFRVWVUHTXLUHGWRFRQYHUWWKH',&20LPDJHV 05,V ;5D\V DQGWKHOHJDF\PHGLFDOUHFRUGDSSOLFDWLRQ
$PNLD LQWRDQDFFHSWDEOHIRUPDW
 7KH$VVLJQHHZLOOSD\WKHFRVWVRI7H[DV&DSLWDO%DQNDQGLW VSURIHVVLRQDOVWRDGPLQLVWHUWKH$%&DUUDQJHPHQW&RVWVDUHQRWIXOO\
EXGJHWHGEXWGRLQFOXGHHVWLPDWHGOHJDOIHHV
 &DVKLQFOXGHVEDODQFHVLQ7H[DV&DSLWDO%DQNDFFRXQWVSOXVDPRXQWVLQ$VVLJQHH V6LJQDWXUH%DQNDFFRXQWV
 0RVWO\$&+GHELWVUHODWHGWRSUHSHWLWLRQOLDELOLWLHVZKLFKZLOOEHUHYHUVHGLQVXEVHTXHQWSHULRGV7KHUHLVDGD\RUWZRODJIURPZKHQ
WKH$&+GHELWVDUHFKDUJHGWRWKHDFFRXQWDQGZKHQWKH\DUHUHYHUVHG$VVXFKDWDQ\JLYHQWLPHWKHUHLVDQHJDWLYHEDODQFHZKLFK
ZLOOEHUHYHUVHGSURVSHFWLYHO\
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